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IN THE COURT OF THE SESSIONS JUDGE :: ::  TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Appeal Case No. 15 (3) of 2016

Sri Bidya Sagar Khanikar

S/o Sri Amburman Khanikar

R/o- Khanikar Gaon

P.S- Amguri

Dist.- Sivsagar, Assam .......................... Appellant

-Versus -

 1. The Union of India 

 2. Sri  Thaneswar Saikia

ESM/Electrical Signal Maintainer, Amguri, Railway

R/o- Amguri

P.S-  Amguri

District- Sivsagar, Assam ......................... Respondents
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 Appearance: 

Shreeram Prasad

Advocate   ........................ For the Appellant

Sri Ratneswar Sarma

Advocate        ..................... For the Respondents

Date of Argument:   23/03/2018

Date of Judgment:    31/03/2018

 J   U   D   G   M   E   N   T

1. This appeal is directed against the judgment and order

dated 14/07/2016, passed by the Special Railway Magistrate

in S.R.C.R Case no. 173/12. 

 PROSECUTION CASE

2. On  08/05/2012,  at  about  23.11  hours,  the  appellant

being the driver of the vehicle bearing registration no. AS 03

AC 2095 dashed against the railway level crossing barrier and

caused damaged to the barrier. The occurrence took place at

level  crossing  gate  no.  ST-105  AT  Km  No.  396/9-397  in

between Amguri and Namti. 

3.   Sri  Thaneswar  Saikia,  ESM/I/Amguri  had  lodged  a

complaint  and  the  complaint  was  registered  as  case  no.

19/2012, u/s 160 (2) of the Railway act, 1989. The case was

inquired into by ASI Jayanta Bora and on conclusion of inquiry,

he had lodged a report  on 31/07/2012 against  the present

appellant.  On  the  basis  of  the  said  inquiry  report,  the
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appellant was charged u/s 160 (2) of the Railways Act, 1989.

He pleaded not guilty to the said charge and claimed to stand

the trial.

4. During the trial of the case, the prosecution side has

examined eleven witnesses namely Upen Phukan, Thaneswar

Saikia, Joyram, Ankur Bhuyan, Shyamal Dey, Tapan Das, Siba

Kt.  Gogoi,  Rituraj  Bora,  Rupam  Chetia,  S.R  Mannan  and

Jayanta  Bora.  The  defence  plea  is  total  denial  and  no

evidence has been adduced by the appellant. On the basis of

the evidence on record, the trial court convicted the appellant

u/s 160 (2) of the Railways Act, 1989 and sentenced him to

undergo Simple Imprisonment for a term of  2 months.  The

appellant assailed the judgment of the trial court on various

grounds. It has been stated that the witness Upen Phukan has

admitted in his evidence that because of low eye sight, he

could  not  recognize  the  colour  of  the  vehicle,  but  he

recognized  the  registration  number  of  the  vehicle.  On  this

point, the Ld. counsel for the appellant has submitted that the

evidence of Upen Phukan is not at all reliable. Regarding the

evidence of the witness Joyram to the fact that the appellant

had  dashed  his  vehicle  against  the  boom,  barrier  on  the

Namti  side and fled.  The Ld. counsel  for the appellant has

submitted that the Amguri side boom barrier was intake, so

according  to  the  Ld.  counsel  how  it  was  possible.  The  Ld

counsel for the appellant has stated that if the Amguri side

barrier was damaged by the appellant and if  the appellant

had fled through, he would have been damaged the Amguri

side  barrier  also.  At  this  point,  the  Ld.  counsel  for  the

appellant has assailed the evidence of Joyram. 
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POINT FOR DETERMINATION

5. The only point for determination in this appeal is as to

whether  the  trial  court  has  erred  while  convicting  the

appellant? 

DECISION AND REASONS THEREOF

6.     I have carefully gone through the prosecution evidences.

Here in this case, the witness Thaneswar Saikia has stated

that on 08/05/12 he was posted as TSM and at about 23.40

hours, he received an information from S.S Amguri that the

L/C Gate no. ST-105 failed to operate. He immediately went to

the spot and saw that the barrier was lying broken into two

pieces  in  the  Namti-Amguri  end.  The  witness  Thaneswar

Saikia had interrogated the duty gate man and from him this

witness came to know that a truck bearing registration no. AS

03 AC 2095 had caused the damage of  the barrier.  Now, I

shall take up the evidence of Upen Phukan, who was the gate

men at L/C gate no. ST-105. He has stated that at the relevant

point of time, and after passing of the Rajdhani Express Train,

he was to open the gate, but before the gate was fully opened

by him,  the  truck  bearing  registration  no.  AS  03  AC  2095

came from Namti side and hit the gate barrier. According to

Upen Phukan, after causing damage to the barrier, the truck

ran  away  from  that  place.  He  has  stated  that  he  had

immediately  noted  down  the  registration  number  of  the

vehicle and informed his superior authority. 

7. During the cross examination, Upen Phukan has stated

that he has low vision eye sight. He further stated that he

could not remember the colour of the vehicle, because of his

low eye sight. Upen Phukan had stated before the Ld. defence
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counsel that the appellant had dashed his vehicle, while he

was opening the L/C gate.

8. During  the  cross  examination  the  witness  Thanesar

Saikia deposed irrelevant evidence.

9. I find that at this stage the remaining witnesses have

become irrelevant now. 

10. Here in this case, the witness Upen Phukan is an eye

witness to the occurrence. Because of low eye sight he could

not  remember  the  colour  of  the  vehicle  which  was  being

driven by the appellant at the relevant time. But he noted

down the registration number of the vehicle. 

11. In this case, there is no evidence to suggest that the

low eye sight of Upen Phukan  disallowed him to note down

the registration number of the vehicle. The degree of his low

vision is not proved. There is no doubt that the  occurrence

took place at mid night and it was totally dark and it is quite

normal even for a person  of normal eye sight that he may

not be able to detect the exact colour of the vehicle at night.

The  Ld.  counsel  for  the  appellant   submitted  that  after

damaging the  barrier  on  one  side,  the  truck  allegedly  fled

from the place of occurrence and in that process, the barrier

on the other side should also have been damaged. The Ld.

defence counsel  wondered if  after causing damaged to the

barrier, the truck backed up and left the place. 

12. I find that the argument put-forth by the Ld. counsel for

the appellant does not hold well in the eye of law. There is

evidence that the occurrence took place while Upen Phukan

was opening the barrier. The railway L/C barriers are opened

by electrical  process and there is  no dispute about  it.  The
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barriers of both sides are opened and closed together,  not

one after another. From the evidence of Upen Phukan, I find

that after  damaging the barrier on the Namti  side,  he fled

under the barrier on the other side, as because the barrier on

the other side had opened by that time. 

13. Upen Phukan is an eye witness to the occurrence. I find

that his evidence inspired confidence. There is nothing in his

cross  examination  to  hold  that  he  has  deposed  false

evidence.  The  evidence  of  Thaneswar  Saikia  also  inspired

confidence  to  the  effect  that  it  was  none  other  than  the

appellant, who had dashed the Namti side L/C barrier with his

vehicle bearing registration no. AS 03 AC 2095. Now, I find

foreclosed against all options, but to hold that the evidence

available  in  the  case  record,  has  proved  beyond  all

reasonable doubt that on 08/05/2012, at about 23.11 hours,

the appellant while driving the vehicle bearing registration no.

AS 03 AC 2095 had dashed against the railway L/C barrier on

the  Namti  side  causing  damage  to  the  property  of  the

Railways. Thus, the evidence u/s 160 (2) of the Railways Act,

1989 has been proved beyond all reasonable doubts against

the appellant. 

       ORDER

14. In the result, the  appeal is found to be devoid of merit.

The impugned judgment and order dated 14/07/2016, passed

by the  Special  Railway  Magistrate  in  S.R  case  no.  173/12,

convicting the appellant Bidya Sagar Khanikar u/s 160 (2) of

the  Railways  Act  1989 is  upheld.  The appeal  is  dismissed.

Send down a copy of this judgment along with the LCR. 
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    Given under my hand and seal of this Court on this

31st day of March, 2018.

Dictated & corrected by me.  

     Sessions Judge         

        Tinsukia

            (P.J. Saikia)

Sessions Judge

                    Tinsukia 


